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3. PUBLIC INTEREST
THE ISLAMIC TRADITION

Ahmed Ziyad

Introduction

Praise be to Allah, Lord of the Worlds, and prayers and peace be upon His Messenger who
was sent as a mercy to the worlds, and upon his family, companions, and whoever is guid-
ed by Him until the Day of Judgment.

The public interest is one of the most important understanding elements of Islamic juris-
prudence and one of the most important demands that jurists to derive rulings from its
provisions. Due to its originality, flexibility and wideness, Islamic legislation is the reason
for the progress and prosperity of humanity, because of its components and factors that
qualify it to serve this purpose, the desirable benefit of legislation is not complete without
respecting it and the supremacy of its provisions.

Interest is included in the provisions of the Sharia in terms of bringing benefits and repel-
ling harm, and this type of interest has been established by the evidence, such as enjoining
all kinds of right and forbidding all kinds of wrong, which are included in legal provisions
in terms of interests and benefits. The public interest contains the elements of justice, so-
cial stability and development. The interest is embodied in the development of society,
and the achievement of moral and material progress for everyone through a clear and fair
legal system that constitutes protection for all members of society.

1. The concept of public interest

The term «Maslaha> (interest) is a singular noun and the term «masaleh> (interests) is
its plural form. It is derived from the verb «aslaha>, which means to fix an object that is
broken down or to nurture an animal, so it grows up well'.

The scholars mentioned definitions that converge with each other in terms of denoting
the meaning of the purposes. We can confine the definitions of public interest, which
scholars used to refer to the meanings of the word in Islamic jurisprudence. The expres-
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sion «public interest>» in English means the public benefit and caring for the conditions
of people in society. The interest is the benefit that Allah intended for his servants by
preserving their religion, souls, minds, offspring and money; whether the matter is relat-
ed to what is necessary, needed, or developmental, according to a specific order among
them®. The public interest is every matter that aims at preserving the good of the nation
in general, whether by bringing benefit or warding off corruption, and without prejudice
to individual conditions. Indeed, public interest is defined in a clearer and more specific
way, as the preservation of the main interests of the people, which are represented in the
following purposes of Islamic law”.

As for examples of public interest, they are numerous and include everything that achieves
complete benefit and wards off harm on behalf of the entire nation, such as preserving the
Islamic religion and the Holy Quran, preserving souls, protecting the Two Holy Mosques,
and preserving the Sunnah of the Prophet (PBUH).

2. Evidence of public interest in Islamic jurisprudence

The public interest in Islamic law has several sources of evidence, which are explained as
follows:

« Evidence of the Holy Quran.

« Evidence of the Sunnah.

« Evidence of Ijma’ (consensus).

The Islamic law came with all its rulings, commands, and prohibitions to achieve interests
and multiply them, as well as to prevent and reduce corruption, as in Allah’s saying: “Allah
intends for you ease and does not intend for you to suffer hardship and [wants] for you
to complete the period and to glorify Allah for that [to] which He has guided you, and
perhaps you will be grateful ™.

Imam Al-Tabari said: “O believers, Allah wants to facilitate it for you, because he knows
how difficult it is for you in these circumstances™.

Allah says: “For wrongdoing on the part of the Jews, We made unlawful for them [certain]
good foods which had been lawful to them, and for their averting from the way of Allah
many [people] ™.

Al-Qurtubi said about this verse: “Injustice was introduced to the prohibition, as it is the
purpose that was intended to be reported as the reason for the prohibition™.

Allah says: “Indeed, We have revealed to you, [O Muhammad], the Book in truth so you
may judge between the people by that which Allah has shown you. And do not be for the
deceitful an advocate™.

Accordingly, the goal of sending down the Book is to judge people according to the law of
Allah. Sharia sciences did not exist in the early ages as theoretical sciences, but rather they
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were taken care of in practice. Hence, it is the Prophet (PBUH) who laid the first building
block for Islamic purposes through his Sunnah, which we find tangible in his words and
actions. Here are some hadiths that prove that:

Aisha, may Allah be pleased with her, reported that Allah’s Messenger said to his compan-
ions regarding Tarawih prayers: “.. and nothing but the fear that it (i.e., the prayer) might be
enjoined on you, stopped me from coming to you™.

Ibn Hajar said: “He was afraid that if they persevere in performing it, they would be weak-
ened and commit a sin by not maintaining it™*°.

It was narrated by Ibn Abbas that the Messenger of Allah (PBUH) said: “There should
be neither harming nor reciprocating harm”'. This indicates one of the purposes of the
Sharia which is not to harm oneself nor cause harm to others.

These examples are without limitation, and the Sunnah of the Prophet (PBUH) is full of
general tolerant purposes, if we do not say that they are all purposes. However, it is not
possible to mention them all. In summary, the Prophet (PBUH) used the general purpos-
es and observed them, and this is required by the purposes of the Revelation.

There is no disagreement among scholars on the necessity of adopting the interest in Is-
lamic law because all jurisprudential rulings were designed to achieve the interests of peo-
plein this world and the hereafter. Thus, it is demonstrated that “Islamic law is all interests”
because all areas of jurisprudence are designed to achieve the interests of people, whether
in terms of optimizing the benefit or repelling the opposites of benefit, i.e., the evils.
Imam Al-Qarafi said: “The will Allah [presents] in the laws is that the rulings align with
the interests™'%.

Sheikh Al-Islam Ibn Taymiyyah said: “The Messengers — may Allah’s prayers be upon
them — were sent to achieve interests and perfect them, and to stop corruption and reduce
it as possible”™"’.

Imam Ibn al-Qayyim said, confirming what Sheikh Ibn Taymah had said, may Allah have
mercy on them: “Its foundation and basis are founded on judgment and the interests of
the servants in the life and the hereafter, and it is all justice, all mercy, all interests, and all
wisdom™*.

Imam Al-Shatibi said that interest is the first intention of Sharia and other aspects are
details because “obligations of Sharia are due to preserving its purposes in creation. These
purposes do not exceed three divisions: daruriyah (necessary), hajiyah (need), and tahsin-
iyah (enhancing). These are the origin of interests, and the remaining types are comple-
mentary to them”". Dr. Al-Bouti continued this rooting, where he linked interest with the
innate tendency that is unique to a human. While humans seek by nature to achieve their

personal and other benefits in this life, Islam — which is the religion of instinct — comes
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with laws that take care of and meet these benefits and set balanced legal legislation for
them. Islam’s care for the benefit was in its fullest manifestations and widest powers to be
the focus of what Allah has legislated for His servants in terms of laws and rulings, and a
basis for all that He has planned for His servants in terms of morals and virtues'®.
The fundamentals upon which the interest was considered include: Istihsan (approval)
is due, in most of its forms and applications, to taking the interest into consideration.
Ibn Rushd says: “The meaning of istihsan in most cases is to pay attention to interest
and justice”"”.
Some of the legal rules that establish the authoritative of interest in Islamic legislation are'®:

a) The principle in the benefits is permission, and in the harm is prevention.

b) The harm shall be removed.

c) The fatwa rotates with the interest wherever it revolves.

d) The behavior of the imam in the subjects depends on the interest.
From what has been mentioned above, we find that it is emphasized that Allah cares about
the interest of all creation and that the Sharia did not bring obligations that contradict and
oppose human interests, but they were established by Allah to meet the interests of the
people. Thus, the Sharia is a benefit in its integrity in terms of achieving the interest of
people in this world and the Hereafter.

3. Properties of the public interest in Islamic jurisprudence

There are many properties that distinguish the public interest in Islamic law, which are
explained in the following':

1. The divine property: the objectives of the Sharia revealed from Allah, for they are
from the All-knowing, All-wise, Knowing of the natures and inclinations of souls, and
what is right and beneficial to them.

2. Observance of fitrah (original disposition or natural constitution) and the needs
of humans: the creation and nature on which God created people, and the system
He created in every creature. It is the instincts that do not change nor alter with
the change of time and place, and it is not well managed and directed to good-
ness and righteousness except after understanding the legitimate ways of their
righteousness.

3. The property of generality and regularity: these purposes include all types of ob-
ligations, the obligated individuals, conditions, times and places, including various
aspects of life, religious, political, social, ethical, etc.

4. The property of stability: Allah’s purposes are well-established, with fixed founda-
tions, and do not conflict with any situation, place or time, and their origins and
branches are preserved.
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5. Compatibility, harmony, and infallibility from contradiction: if we follow the purpos-
es and compare them, we will find nothing but harmony and agreement, as they are
from the Wise and Aware.

6. Freedom from bias and desire: what is considered in Sharia is the interest that is the
pillar of religion and life. There is no doubt that the benefits accruing to the obligated
person may be usually tainted by him, such as eating and drinking in the life of souls;
this is a benefit, although there are no hardships and pains in obtaining it.

7. Discipline and balance, and what is meant by discipline: the meaning must have a
significant limit that does not exceed it nor fall short of it, as it is disciplined with con-
trols and restrictions, so the valid amount of it that is to be considered as a legitimate
purpose is unquestionable.

8. Respect and sanctity: there is no doubt that the Sharia of the Creator has respect and
sanctity that man-made laws do not have.

4, Divisions of public interest in Islamic jurisprudence

The public interest is divided into several types with different considerations. In terms of
the Sharia’s consideration of it, the interest is divided into the following three types®:

1. Maslaha Mu'tabarah (considered interest): which was considered by the Sharia and

there was a provision for it, and it was used as the basis for the entailed rulings.

2. Maslaha Mulghah (abolished interest): which the Sharia abolished and there was a pro-

vision for its abolishment, and it may not be used as a basis for establishing rulings.

3. Maslaha Mursalah: for which there was no provision, neither to abolish nor approve it.
The follower of this matter finds that the first and second types are stated clearly, as for which
the reference is what is indicated by the legal evidence of consideration or cancellation. We
do not have the right to contradict what is indicated by the legal evidence under the pretext
of adopting the principle of interest, which is the intention of Sharia to enact rulings.

The Maslahah Mursalah for which the Sharia was silent about is a subject of ijtihad (effort)
that scholars exert to know rulings through the purposes of Sharia and its general rules,
such as qgiyas, istihsan, istislah, etc., and the general public has nothing to do therewith.
Interest has the following three divisions in terms of the strength of each of them®'.

Maslaha daruriyah (necessary interest): every matter that is necessary for the
establishment of the interests of religion and the world
There are five necessities in this regard*:
1. Religion preservation: it is the collection of Agaid (beliefs), Ibadat (acts of worship)
and rulings legislated by Allah to regulate people’s relationship with their Lord and
their relationships with each other. Sharia intended by these rulings to establish re-
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ligion and help individuals follow its rules and avoid the actions or words it forbids.

2. Self-preservation: Islam enjoins repelling self-harm, imposing Qisas (the law of
equality in punishment) and Diyah (blood money) and prohibiting unlawful killing
and everything that leads to destruction.

3. Money preservation: Islam encourages seeking provision, and permits transactions,
exchanges and trade to preserve provision. It prohibits theft, fraud, and betrayal, and
consuming people’s wealth unjustly, and not squander money, stating the punish-
ment for that.

4. Lineage preservation: Sharia permits marriage for people to preserve lineage, to re-
produce and procreate, and it prescribes the hadd (punishment) of Zina (adultery)
and the hadd of Qazf (slander) to preserve and protect it.

5. Mind preservation: Islam enjoins preserving the mind, so it forbids every intoxicant
and punishes those who abuse it and forbids every substance that destroys the mind.

Maslaha hajiyah (need interest): it is every matter that people need to remove
their hardship

One of the principles of Islam is that it brought facilitation and removal of hardship, as well
stated in the Holy Quran.

Allah says: “He has not placed upon you in the religion any difficulty. [It is] the religion of
your father, Abraham. He [i.e., Allah] named you ‘Muslims’ before [in former scriptures]
and in this [revelation] that the Messenger may be a witness over you, and you may be
witnesses over the people. So, establish prayer and give zakah and hold fast to Allah. He is
your protector; and excellent is the protector, and excellent is the helper”. Allah also says:
“And Allah wants to lighten for you [your difficulties]; and mankind was created weak™*.
There are many examples in Islam of the removal of hardship from people*. Some examples
of acts of worship include shortening and combining prayers for travelers and breaking the fast
for the traveler and the sick. As for customs, Sharia permits eating good food, hunting, hiking,
and having fun for recreation. As for the removal of hardship from people and keeping them
safe, the sale is legalized in transactions by authorizing certain types of contracts, in which the
general conditions for their conclusion and validity were not fulfilled, for conducting people’s
transactions and meeting their needs. For example, the Salam contract (Bai Salam) which is a
sale of goods to be delivered at a future date, was a custom that people developed to meet their
needs. As for penalties, hudud (punishments) are prescribed to ward off shubuhat (suspicions).

Maslaha tahsiniya (improvement interest)

It is the interest that is for the sake of improving and facilitating people’s lives, such as: cov-
ering ‘Awra (the private parts), performing Nawafil (prayer or doing extra deeds besides
what is obligatory), eating etiquette, and other honorable morals.
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Abu Hurayra reported that “the Messenger of Allah (PBUH) said: ‘I was sent to perfect
good character”*.
In order to achieve the improvement interest, there are many examples in Islam*. The
acts worship prescribes to remove impurities from clothing, body, and place, and to adorn.
In customs, Sharia permits eating and drinking (good things only), clothing, greetings,
smiling when meeting, and the removal of harm from the road. In transactions, fraud and
deceit are prohibited in selling and other transactions. In penalties, the killing of women
and children in wars is prohibited.
In view of the importance of this topic and the need for this concept to be properly clar-
ified, I have intended to clarify the controls for its adoption, especially as there are some
suspicions that are represented in the absolute use of the term in contemporary society
without taking into account the properties that control the interest. Controls here mean
the conditions and criteria that must be met to achieve the meaning of the public interest
that is considered in Islam. Hence, scholars mentioned the following controls that the in-
terest must have?®:
1. The interest must not conflict with the intention of Sharia, by being of the same kind
as the interests established in Islamic law.
2. The interest to preserve a necessary matter and remove necessary hardship in re-
ligion.
3. Itis a real interest, not a delusional one. A delusional interest is one in which a benefit
is imagined, but when contemplating it is harmful because the harm is concealed in it.
4. It does not neglect a more important interest in terms of strength and comprehen-
siveness. Accordingly, the necessary interest shall not take precedence over the need
interest; the improvement interest shall not take precedence over the need inter-
est; the private interest of individuals shall not take precedence over the interest of
groups; and the interest of groups shall not take precedence over the general interest
of the entire nation.

5. Effects of applying the public interest in Islamic jurisprudence

Applying the public interest to societies and individuals has the following effects:

1. Reform the community and get rid of widespread societal pests, by making efforts
aimed at improving and developing societal conditions.

2. Enhance trust between members of society and strengthen social relations.

3. Upgrade the societal level and raise the efficiency of individuals, by way of fulfilling
rights and non-discrimination in all fields.

4. The public interest in society came from the impact of the Prophet (PBUH) on his
companions, as he was keen to direct them to what establishes the righteousness of
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their conditions, and the conditions of the people they teach or give them fatwas,
when they sit for knowledge and study, or in their practice of the issues and tasks
of the state that are based on investigation and consideration. When Mu’adh bin Ja-
bal was sent to Yemen as a judge, the Prophet (PBUH) did not leave him without
guidance or enlightenment. He asked him “How you would judge when the occasion
arose?”. He replied, “I would judge in accordance with God’s Book™. He asked, “What
would you do if you could not find guidance in God’s Book?”. He replied, “I would
act in accordance with God’s Messenger’s Sunnah”. He asked, “What would you do if
you could find no guidance in God’s Messenger’s Sunnah?”. He replied, “I would do
my best to form an opinion and spare no pain”. God’s Messenger then tapped him on
the breast and said, “Praise be to God who has disposed His Messenger’s Messenger
to something with which God’s Messenger is pleased!”*.
This understanding from Mu’adh, may God be pleased with him, stands as the fundamen-
tals of the public interest on which the companions and those after them of taabieen and
scholars based in their ijtihad, while observing the conditions of the people in establishing
rulings in order to facilitate and relieve hardship.

Conclusion

Talking about the public interest in the approach of the jurists is a scientific method that
served the Islamic nation. The rooting of this understanding came from the understanding
of the companions about the issues presented to them, which demonstrated their broad-
ened horizons and sobered thoughts. The approaches and foundations that were based on
the public interest varied between employing the rules of fundamentals.

Maslaha (Interest) in Islamic jurisprudence is what is included in the rulings of Islam in
terms of bringing benefits and warding off harm. This type of interest has been evidenced
by its specificity or type, such as enjoining all kinds of good and forbidding all kinds of
wrong, writing the Holy Quran to protect it from being lost, teaching reading and writing,
and other interests and benefits included in the Sharia texts. The interest here is a fixed
fundamental and existing evidence on which rulings are established, taking into consider-
ation its provisions and implementation, and the possible role of ijtihad (effort) in its field
with legal controls.

The public interest is a scientific requirement that should be studied and taken care of,
and researchers should be directed to present it in their scientific research. It is based on
understanding the mechanisms of istinbat (deduction) and linking them to the purposes
of Sharia that are represented in the reality of people, by weighing benefits over evils.
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