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Abstract

Wherever there is a Muslim minority there cataclysms need to jurisprudence followed
these minorities in order to fulfill its duty towards religion in worship and transactions
personal or Islamic politics and the conditions on the face especially desired that the
jurisprudence of the chaos is a science that looks at the legal provisions of the facts
emerging which did not respond about them text has never been the diligence.

And dispersed Muslim minorities around the world and living in different its countries
and faced a lot of difficulties and challenges and many problems and catastrophes and
subjected to the harshest persecution So people need to know the cataclysms of
Muslim minorities in the country of non-Muslim and provisions relating to co-
existence between Muslims and others and dealing with banks in that country«
arbitration and referring in the courts and on the provisions of the non-Muslim

marriages in that country.
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Abstract

The importance of the study of being a serious attempt to create a social,
psychological and political approach towards better positive for coexistence

immigrants with the peoples of Western societies.

The study aimed to find out the mental image of the constituent Western
societies for immigrants in general, to identify the underlying political and
social crisis behind the mental image of migrants, access to scientific
results contribute to accepting of immigrants and live in peace with the
peoples of Western societies.

The study used descriptive analytical method for collecting data and the
phenomenon by o using observation, interview, books and the Internet

SOUSes.

The study found several results the most important one is that: There is
negative mentality image towards immigrants in Western societies, the
absence of media and legal awareness of migrants these are main reasons

behind the negative image.

Thus political parties, play a miss understanding about immigrants in

European societies.

There are limited studies on the mental image of migrants those who live in
European Communities in academic institution in Arab countries research

centers as general.

Accordingly, the study has recommended that, there is the need for
information campaigns to raise awareness among immigrants via different
media, organizing workshops for immigrants to familiarize them with the
laws and social norms, which given the way of incorporating within
European community it has been recommended that researchers should be

encouraged research on the implications of the mental image on the peoples
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and nations relations to reflect the positive about the immigrants and
inheres the relationship between the nations .

The researcher has recommended that, immigrants should behave in good
manner, and seemed very honest, rejected violent, terrorism help European

people the underst and incorrectly.
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Draft United nations principles and guidelines on Access to Iégale aidin
Criminal justice Systems.
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- And to defend himself in person or throught 1égal assistance of his own
choosing.

- To be informed , if he does not have legal assistance of This right.

- And to have légal assistance assigned to him in any case where the
interests of justice So requise.

- And without payment by him in any such case if He does not have
sufficient means to pay for it.
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Abstract

The nationality law of efficiency requirements was based on the need for
effective legal methodology to enable the abandonment regime of
nationality, and also eliminate the problem of duplication and the fission of
identity, and underscore the legitimate trust between the state and the
individual is not only in the granting of nationality, but also when it
exercises its right to determine the standard of the people. This must be
done in accordance with legal reasons relating to legal certainty

However, the rules are mandatory and unavoidable and establish the
relationship, but it is facing various difficulties despite that it is related in
content to the use of the principle of equality acquired the nationality of the
State, while social and political changes accompany the latter has led to a
confused set of concepts, this may occur a malfunction in the legal regime
of nationality, which could undermine its role as an integration mechanism
to leads back to step mistrust relationship because binding assays nationality
and religion on the one hand, and religion and extremism on the other.

So it is therefore necessary to organize new legislative mechanisms and to
develop and adjust the social relations in alternative communities in a way
that achieves balance and partial equality.

KEYWORDS/ Nationality — Identity - Legal security - Confidence
legitimate — Extremism - Principle of equality - Dual citizenship.
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Abstract

Islamic juristic consensus has previously been in a state of reformation. The
technical definition of an Islamic consensus has mainly led to some gaps

between theory and practice.

For instance, the appearance of difficulty in applying an Islamic consensus -
during the post-Islamic Arabia and the question of what prophetic traditions
pertaining to consensus constantly mean? Why might Islamic governments
have been likely to interfere in the process of consensus? Why is consensus

not institutionalized, especially nowadays when modern technologies exist?

Other crucial points here are what is the basis upon which the Islamic
consensus is built? How likely is it to establish a consensus, which is
supposed to be a deceptive indictment in Islam upon speculative grounds,
such as upon personal reasoning. Consequently, this will analytically lead to
an exploration of types of juristic consensus in Islamic law and its

reliabilities.

The aim of this paper is that a documentary approach methodology is
mainly applied to investigate the impact that a few contemporary scholars
have called for, such as Abu Zahrah, Khallaf and Aldahlawi.
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Introduction:

Since my early career, firstly, as a student, then after that as a researcher
through the higher education, | have read some passages regarding the
Islamic juristic consensus. Consequently, | found some written pieces
scattered around the academic societies, yet up until now the contributions
of Muslim schools towards their juridical heritage, via other live languages,
seem rather weak. Hence, this paper may likely be try to contribute ,even
though, very rare extensive papers within English language in this regard.

In this paper, the researcher will discuss in depth some critical matters
related to Islamic juristic consensus. These things are as following;
investigating the technical definition of consensus and its impact upon
theory and practices. Secondly, to what extent does Islamic consensus
difficult to apply after the demise of the prophet Muhammad and his
companions? Also, what do Ahadiths pertaining to consensus constantly

mean?

Another important thing is related to institutionalised the consensus as well
as the role of a Muslim government towards the process of any consensus.
Finally, we will be discussing the basic grounds upon which the Islamic
consensus is built. Therefore, types of juristic consensus in Islamic law and

its reliabilities will analytically be explored.

Methodology:

In order to investigate this vital topic further, documentary method approach
is mostly followed in this paper. Moreover, this methodology means that we
should consult the appropriate references in order to gather, analyse and
examine those questions mentioned earlier. However, the bibliographies
here may contain some other useful references, yet the main books ,that are

consulted, are Islamic jurisprudent books.
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On the other hand, documentary approach might interpret the documents
qualitatively. Hence, this might open the door for potential bias. However,
the researcher believes that this matter can be avoided by determining
research resources in which we can find reliable responses to the research
inquiries. After that examining these references in order to check their
contents, relevance and, finally, analysing information gathered from these
reliable references(ALassaf 2006).

Results and discussion:

Literary consensus in Arabic has two meanings; determination and
agreement(lbn Mandhur 2005).In addition, the latter’s linguistic meaning
seems suitable for the technical meaning of consensus, so, it might be
definedas the agreement of Mujtahidun (jurisprudent scholars) of Muslims
in society at any time after the demise of the Prophet upon jurisprudent
Sharia ruling(Bukhari 1997, Al'amidi. A 2012). This definition, however, is
opposite what some writers (Alghazali, 1:110) argued, that Islamic
consensus should be madeupon any matter (i.e. not only on jurisprudent
Sharia ruling) because they incorporate general (not scholarly) people in
such matters (consensus) and this might not be a good way because it is too

wide and not specific(Alshawkani 2015).

In addition, this classical definition of consensus in Islam might have gaps
in the consensus between theory and practice, therefore, it has led some
scholars such as Abu Zahrah;Khallaf, ALdahlawy;Shaltout(Kamali 1991)to
claim that it is impossible to find a consensus by this nominated definition
nowadays amongst Muslims as there are many different Muslim countries
around the globe including those with different languages and backgrounds.
Moreover, some of those scholars(Kamali 1991)criticised the Hadiths of the
consensus saying that they all mean the agreement of the majority (i.e. not
all scholars) and the purpose of it is to unify Muslims in the community
only and apply Sharia, so a consensus mightbe an obvious need to be

transferred from individuals to be institutionalised like modern statutesthus

235



reducing governmental inference in such a process so that we can ban any

influence via certain perspectives.

On the other hand, consensus has existed many times especially during the
caliphs’ time, yet it is in need of being arranged and ordered before
establishing this consensus, since there are many technical gadgets and the

internet which we can employ in order to get better results(Bukhari 1997).

Consensus types:

Consensus might be divided, depending on its proof-value, into three main
types as some other types seem to refer to oneof these mentioned sorts or,
otherwise, might not considered as a consensus, for example, Egyptian
consensus and Iragi consensus and so forth. Moreover, the three main types

are as follows,

1- Explicit consensus where each scholar expresses his opinion obviously.
In addition, this sort of consensus is regarded as decisive in its value
according to the evidence listed below.

2- Tacit agreement when some scholars give obviously their opinions while
some other remain silent(Bu Saaq 2002). What is more, this kind of
agreement might contain some controversy between the majority of
scholars and Alshafie as will be shown below.

3- Consensus of people of Medinah which means the actions of Medinah's
people during only the time of the companions and their successors and
successors of successors. Moreover, their actions are divided into two
sorts; transmission and deduction. While their transmissions are proven
to be followed such as consensus of Medinah's people upon a style of
calling for prayer, which scale should be used in doing charity work and
how to punish certain offences, their deduction, on the other hand has an

argument between the majority of scholars and Malaki as below.
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Proof-value of Consensus types:

Consensus is regarded as the third source of Islamic criminal law. In
addition, its wisdom was established fromthe idea of unifying the Muslim
community in religious matters(Alzuhaily 1986). Moreover, it derives its
proven-value from the Quran and Sunnah of the Prophet relying on its type,
so explicit consensus is regarded as decisive according to the general verses
in the Quran that indicate this, for example the Quran (4:115) says
"Whoever makes a breach with the Messenger, after the guidance has
become clear to him, and follows other than the path of the believers, We
will direct him in the direction he has chosen, and commit him to Hell—
what a terrible destination!". In this verse Godthreatens those who did not
follow the path of believers (i.e. Muslims) by a terrible destination (i.e.
hellfire) so this indicates that we shouldfollow what Muslim scholars agree

upon (i.e. their consensus).

Another verse(2:143) says "Thus We made you a moderate community, that
you may be witnesses to humanity, and that the Messenger may be a witness
to you". In this Ayah God make Muslims as witnesses. Furthermore, a
witness is usually accepted by people, therefore, their agreement upon
certain matters should be accepted. And another one (4:59) says "And if you
dispute over anything, refer it to God and the Messenger" this might tacitly
mean that when Muslims have agreed upon something there is no need to
make controversy again, but just accept it.

By Hadith (Sunnah), there are many different narratedtraditions that
emphasis such matters and, therefore, one Hadith shall be narrated upon
consensus. Moreover, the Prophet said that"my community will never agree

upon error* (Abu Daowd, no date).

On the other hand, tacit consensus has a controversy between the majority
of scholars and Alshafie, with the majority claiming that it is proof in

Sharia. In addition,there are many reasons in favour of this, firstly, when a
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scholar remains silent, that means he/she agrees with such an opinion
because if he/she does not agree, then he/she must state their own opinion.
Otherwise, they mightremain silent on evil matters, therefore, this is not
scholars' manners. In addition, the Prophet said that"a group of my
community shall continue to remain on the right way. They will be the
dominant force and will not be harmed by the opposition of
opponents”(Bukhari 1997, Ibn Qudamah 2011). This means that the Muslim

community will remain with some people who will not agree upon error.

On the other hand, Alshafie argued that it is impossible to consider this
situation as consensus (i.e. while some scholars remainsilent) because a
scholar might be silent for different causes. For instance, for fear of
authority or waiting for someone else to respond upon a giventopic or
because he/she needs to read (think) moreabout it. However, the majority
responds to these reasons by arguing that these things are just possibilities
but not certainties and the Islamicjurisprudent principle stated that "say will
not be attributed to someone silent, yet silence while there is a need to
express his/her opinion means statement (i.e. agreeing with such
matter)"(Al'amidi. A 2012, Alghazali 2011)

To evaluate all previous given opinions, it might be said here that yes, tacit
consensus might be considered an agreement, yet it is speculative consensus

(i.e. not as same as explicit agreement) (Alsulami, 2006).

Moving on to the last sort of consensus which is the consensus of the people
of Medinah. Moreover, the researcher stated that while their transmissionsof
religious matters likestyles of calling for prayer, which scale should be used
in doing charity work and how to punish certain offences are proved to be
followed, yettheir deduction, on the other hand, has caused arguments
between the majority of scholars and Maliki as below.

Maliki argued in favour of supporting Medinah people’s deduction by

Prophetic traditions that mentioned features of Medinah as being
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theirsthrough the Prophet, his companions and their children such as
"Medinah is sacred and throws out its dross as fire casts out the dross of
metal”(Bukhari 1987). So whatever they (the people of Medinah) agreed
upon, it should be regarded as consensus (Altelmisany, 1996). However, the
majority of scholars claimed that these traditions are not supporting
consensus, but they are in favour of Medinah’s features only. Moreover,
consensus is for all Muslims around the world and not just for the people of
Medinah! (Alsubki 1999).

Another point here is that has caused arguments amongst scholars is what is
the basis of consensus? The majority of scholars argued that either divine
texts, analogyand other branch sources of Islamic criminal law might be
suitable for being the basis of consensus. In addition, they continued to
support their view by claiming that the obvious evidence in this context is
the existence of such matter like the agreement upon 100 lashes for both
adulterer and adulteress (after being proven) depending on the
text(Quran:24:2) that says "The adulteress and the adulterer—whip each one

of them a hundred lashes".

Furthermore, consensus might depend upon analogy such as consensus of
whipping a drinker of whisky with 80 lashes instead of 40, relying on
analogical sense that was made by Ali Ibn Abu Talib who said that if
someone was drunk he/she would become like delirium, then this will lead
them to be slanderous, so the drinker should be punished the same as a
slanderer(Al'amidi. A 2012).

On the other hand, few people claimed that it is impossible to rely on
speculative sources like analogy and solitary Hadith, because these are not
decisive, so how could we depend upon something not decisive while
consensus should be decisive? The majority of scholars answered this query
claiming that it is possible because analogy in Islamic criminal law should

rely upon main sources (i.e. the Quran and Sunnah) or at least there should
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be some indicators inside them which are in favour of consensus, so we
benefit from this as it gives us the obvious meaning of such text, otherwise

we might be lost if there is no consensus(Al'amidi. A 2012).

240



10.

11.

12.

Bibliography

Alamidi. A 2012, Alihka'am fi AsulAl'ahkaam, 1st edn, Imam
Muhammad University, Riyadh, Saudi Arabia.

Alassaf, S. 2006, Almadkhalilaalbahthfilulumalsuloukiah, 4th edn,
Alobaikan Library, Riyadh, Saudi Arabia.

Alghazali, M. 2011, Almustasfa men elm Alusoul, 1st edn, Dar
Alnafa‘ais., Beirut, Lebanon.

Alshawkani, M. 2015, Nail Al'awtar, 3rd edn, DarulbnAlgayim, Riyadh,
Saudi.

Alsubki, A. 1999, Rafu'alhajib an MukhtasarlbnAlhajib, 1st edn, Books
univers House, Beirut, Lebanon.

Alzuhaily, W. 1986, UsulAlfigh, 1st edn, Thought House, Syria.

Bu Saag, M. 2002, Directions of criminal policy and Islamic Sharia,
Naif Arab Academy, Saudi Arabia.

Bukhari, A. 1997, KashfulAsrar, Scintific Arabic Books' House, Beirut,
Lebanon.

Bukhari, M. 1987, Bukhari'sSahih, 3rd edn, IbnKathir House, Beirut,
Lebanon.

IbnMandhur, M. 2005, Lisanul Arab, 3rd edn, Sadir institution, Bairout,
Lebanon.

IbnQudamah, A. 2011, RawdhatAlnadhir, Alrushd Library, Saudi
Arabia.

Kamali, M.H. 1991, Principles of Islamic jurisprudence, Rev edn,
Islamic Texts Society, Cambridge.

241



